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FARMED ANIMALS AND THE LAW IN NEW ZEALAND

Kari Schmidt

The New Zealand Animal Law Association (NZALA) was established in 2014 to advocate for animals through
the legal system. Kari Schmidt is currently drafting a report on behalf of the NZALA on the law regarding farmed
animals in New Zealand.This report considers how the codes of welfare and regulations under the Animal Welfare
Act 1999 fail to meet the standards prescribed by the Act. In particular, it examines the codes of welfare and
regulations for pigs, dairy cattle, meat chickens, layer hens and the lack of a code of welfare for fish. This report will
be released in 2020. This research was generously funded by the New Zealand Law Foundation — Te Manatd a
Ture o Aotearoa — an independent charitable trust that provides grants for legal research, public education on legal
matters, and legal training.

INTRODUCTION

Animal Welfare in New Zealand is governed by the Animal Welfare Act 1999 (hereafter, the Act) and by codes of
welfare and regulations established under the Act. These codes of welfare and regulations are delegated legislation,
meaning they are not enacted by Parliament but by the Ministry of Primary Industries (MPI), to which Parliament
has delegated law-making authority. The Act also established the National Animal Welfare Advisory Committee
(NAWAQC)', whose functions include advising the Minister of Primary Industries on issues relating to welfare of
animals; developing codes of welfare and recommending them to the Minister? and providing animal welfare advice
to the Minister on regulations to be made under the Act.

The Act sets up an overarching framework in relation to animal welfare law. Lauded both nationally and internationally
as highly progressive, it provides for a preventative and proactive approach to animal welfare compared to its
historical equivalents (which established provisions only to prevent overt cruelty to animals). Owners and persons
in charge of animals are required to ensure that the “physical, health and behavioural needs” of animals are met.*
These are defined as proper and sufficient food, proper and sufficient water, adequate shelter, the opportunity to
display normal patterns of behaviour, physical handling in a manner which minimizes the likelihood of unreasonable
or unnecessary pain or distress, and protection from, and rapid diagnosis of, any significant injury or disease.” These
are also known as the “five freedoms” and are now a widely accepted concept within animal welfare theory?

The codes of welfare and regulations established under the Act are intended to supplement the Act through the
provision of specific guidelines in relation to particular species or use of animals.” Unfortunately, there appears to
be a gap between our ostensibly progressive Act and the delegated legislation established under the Act, with the
codes of welfare and regulations failing to adequately provide for the “physical, health and behavioural needs” of
farmed animals.

PIGS

Pigs are a good example.The continued use of farrowing crates for four weeks post-farrowing does not adequately
provide for the “physical, health and behavioural needs” of pigs. In particular, the severe spatial restrictions placed
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on pigs in these circumstances means that their ability to express their normal behaviours is extremely limited — in
these crates, pigs cannot even step forwards or backwards and cannot turn around.

Historically, the main reason for the use of farrowing crates has been to reduce piglet mortality, with the close
confinement of the sow preventing her from rolling or stepping onto her piglets. However, there have been a
number of studies published since the code of welfare for pigs was released showing that piglet mortality between
crate and pen-based systems are relatively similar®, and that other methods can be used to ameliorate piglet
mortality in non-crate systems.” Additionall, NAWAC has recently acknowledged that research shows a much
shorter period of time in the farrowing crate is feasible, and suggested that ““the period after birth that the sow is
confined in a crate could be limited to around four days."'

Space in general is at issue for pigs. The code of welfare provides for an equation to determine the minimum space
allowable for pigs based on their body weight.'" However, this calculation only pertains to minimum allowable “lying
space” and does not take into account the amount of space pigs need to exhibit their normal behaviours. Pigs are
highly motivated to explore and engage in other behaviours such as rooting and foraging, however, the limited
space provided to them under the code of welfare frustrates these behaviours. NAWAC even recognises this in the
code of welfare: "Based on emerging international research, NAWAC believes the current industry guidelines for
space requirements need to be reviewed as 10%-50% more space may be required to provide for all pigs' needs,
depending on their level of activity and the thermal conditions.”'? While NAWAC recommends the provision of
greater space in the code of welfare, this is not a mandatory requirement.

LAYER HENS

Colony cages are currently permitted under the code of welfare for layer hens. These cages contain up to 60 hens,
with each hen living its life on 750 square centimetres (slightly larger than an A4 piece of paper). NAWAC and MPI
have argued that colony cages are an improvement on the battery cages that preceded them, as the hens have
more space and a range of artificial enhancements to facilitate their normal behaviours, such as a scratching pad
and nesting site. However, the increase in space from 550 square centimetres to 750 square centimetres does not
enable these chickens to adequately exhibit their normal behaviours. For example, studies have shown that group-
housed hens “require an average of approximately 475 cm?2 for standing, 540—1005 cm?2 for scratching, 77 1—1377
cm? for turning, 652—1 118 cm2 for wing stretching, 860—1980 cm?2 for wing flapping, 676—1604 cm?2 for feather
ruffling and 814—1270 cm?2 for preening.”'® Further, the artificial enhancements provided are insufficient, with up to
60 birds expected to share one scratching pad and one nesting area.

MEAT CHICKENS

Perhaps the primary welfare issue in relation to meat chickens is selective breeding for fast growth rates, with
chickens reaching their slaughter weight of about 2-2.5kg at about 5-6 weeks of age.' The issue applies not only
to intensively farmed meat chickens, but to free-range meat chickens as well, which are “still the same genotype.”"
Commentators have noted that this rate of growth is a significant departure from how birds were raised historically,
with traditional meat chickens taking around |2 weeks to reach their slaughter weight of about 2 kilograms.'®

The use of fast-growing breeds leads to a range of welfare issues, including heart problems, ascites, sudden death
syndrome and leg disorders.!” In 2017, NAWAC recognised in a report on selective breeding that “selection for high
juvenile growth rate, breast-meat yield and efficiency of feed conversion has left meat chickens vulnerable to welfare
problems such as cardiovascular disease, and lameness or difficulty in walking.'® However, while NAWAC identified
concerns about the welfare implications of high growth rates in the code of welfare for meat chickens'’, there are no
provisions preventing the use of fast-growing breeds or even recommending the use of slow-growing breeds.

Scope: (Art & Design), 19,2020



Additionally, meat chickens in New Zealand are highly stocked, with the code permitting 38 kg of live weight per
square metre?® — being approximately 15—19 birds per square metre.?’ High stocking densities inhibit locomotion
and exploration, with meat chickens at high stocking densities spending more time sleeping, congregating around
feeders and being more fearful.?2 High stocking densities result in an inability to move and explore, which leads
to conditions such as contact dermatitis.”® Birds in such environments are more likely to be exposed to higher
ammonia levels, irritating their eyes and respiratory systems.2* And it has been shown that high stocking densities
lead to an increase in lameness in broiler chickens and to health issues relating to the legs of broiler chickens
generally” A 2013 survey by MPI on lameness in meat chickens recognised that where stocking density is high
this is “likely to reduce activity and contribute to an increased prevalence of leg weakness!'? Further, high stocking
densities have a negative impact on gut health in meat chickens, predisposing chickens to necrotic enteritis.?’

DAIRY CATTLE

While the code of welfare for dairy cattle generally provides that these animals have access to areas free of surface
water and mud®; protection from adverse weather”, and that they are able to lie down and rest comfortably
for sufficient periods to meet their behavioural needs®, winter grazing and the issues associated with it are not
specifically addressed in the code of welfare. Winter grazing involves animals being fed during the winter period
on forage, such as pasture or crop. Animals are kept on a measured area of forage and once they have finished
grazing, are moved to another strip of forage.’' This practice has recently been identified by MPI as an animal welfare
issue for dairy cattle, with cows being kept in excessively muddy and wet conditions for prolonged durations. To
investigate this, MPI formed a “Winter Grazing Taskforce”, which released a report on this topic in 2019 identifying
numerous animal welfare issues associated with winter grazing.*?

Additionally, in 2019 NAWAC revised the code of welfare to include minimum standards relating to off-paddock
facilities.® The 2019 revisions allow for cows to be kept on off-paddock facilities year-round, subject only to a
recommendation that “mature cattle in off-paddock facilities should be given daily voluntary access to pasture or to
a suitable outdoor area.”** NAWAC chair Dr Gwyneth Verkerk has stated that NAWAC wants ““dairy cattle that are
housed long-term to have access to outdoors, but affected farmers have time to comply””.* However; it remains to
be seen what future provisions regarding outdoor access will look like, and when they will be implemented. It also
seems likely that these future provisions will not require cows to have access to pasture — as NAWAC outlined in
its report, dairy cattle would simply have to have access to a “suitable outdoor area... [with] a soft compressible
surface and sufficient space that allows a wide range of normal patterns of behaviour including the ability to exercise
on soft non-slip surfaces, freedom to choose when to lie down, space and soft surfaces for lying in a range of normal
lying positions, and space for grooming and for avoiding aggressive interactions!* This is despite the fact that “cattle
prefer pasture access under certain conditions and are motivated to access pasture”, and despite the health
benefits associated with pasture. These include reductions in: mortality rates, incidence of lameness and mastitis,
severe hoof disorders, risk of poor locomotion, incidence of infectious forms of foot disease and metabolic and
digestive disorders, among others.®

FISH

The lack of a code of welfare for fish is concerning, as it means there is limited guidance available as to how fish
should be farmed in order to ensure their physical, health, and behavioural needs are met. This is particularly
problematic given the extent of New Zealand's fishing industry, with approximately |5 thousand metric tonnes of
fish harvested from fish farms every year® There are a range of welfare issues that such a code would need to
consider, including in relation to handling, stocking density, holding facilities, bone deformities (a common health issue
in farmed fish), veterinary medicines, food, water quality, and lighting.
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FARMED ANIMALS IN NEW ZEALAND

These are just a few examples of how the standards outlined in a number of the codes of welfare and regulations
conflict with the requirement outlined in the Act to meet the “physical, health and behavioural needs” of farmed
animals. There are many more.*

The inadequacy of our legal regime in regards to farmed animals is particularly problematic, as these animals
comprise the bulk of domesticated animals in New Zealand. As at 2016, New Zealanders owned approximately 4.6
million pets.* In contrast, according to recent statistics, New Zealand annually farms approximately 63.55 million
dairy cattle®?, 39.22 million beef cattle®, 125 million meat chickens*, 287 thousand pigs®, 3.69 million layer hens®,
and approximately |16 thousand tonnes of seafood.*” Given that New Zealand has such high levels of animal
production and consumption, there is a particular onus on us to ensure that the welfare of our farmed animals is
adequately protected.

Agriculture is also a significant industry in New Zealand, generating around 36 billion dollars a year in exports
and constituting around 12% of New Zealand's GDP* New Zealand accounts for around a third of the world's
international dairy trade.” It is in this context that high standards of animal welfare, which is recognised as important
to overseas consumers, are now a goal of many industry bodies in New Zealand. Given our dependency on the
primary sector and agriculture in particular, trade reputation is a strong driver of animal welfare policy in New
Zealand and this is outlined in numerous of MPI's policy documents.

Further, high standards of animal welfare are inherently important to many New Zealanders. For instance, in 2017
MPI issued a report on New Zealander's views of the primary sector. Over 95% of respondents agreed, “It is
important that the welfare of farmed animals in New Zealand is protected.”*® Such attitudes are further reflected
in consumer decision-making with increasing numbers of New Zealanders opting to buy free-range, reducing their
meat consumption, or converting to a vegan or vegetarian diet.

RECOMMENDATIONS FOR REFORM

In light of the above, the codes of welfare and regulations are in need of review, such that the standards they prescribe
are in keeping with the Act — including the requirement to consider the latest available scientific knowledge and
good practice®' Any practices inconsistent with the Act, which cannot be revised immediately, should be turned into
regulations under section 183A of the Act, subject to the phase-out periods of 5—15 years outlined in this section.

The role of MPl and NAWAC in administering the codes of welfare and regulations are also in need of review, as
this discrepancy between the Act and the codes of welfare and regulations appear to be linked to the role these
agencies have in administering delegated legislation under the Act. For instance, MPI's primary motivations are to
further“‘export opportunities for our primary industries [and to] improve sector productivity. > Thus, animal welfare
is at least a secondary priority, if not a competing priority. Additionally, the methodologies adopted by NAWAC in
developing the codes have often failed to ensure that the standards prescribed are at least the minimum necessary
to ensure the purposes of the Act are met. This is due to an often inadequate and inconsistent review of the
available scientific literature, and a failure to adequately consult and engage with the public. There is also a lack of
clarity regarding the methodology that NAWAC uses to review the codes.>

A review of MPI and NAWAC's administration of the animal welfare law could be undertaken under the auspices of
a public or government inquiry. The performance of NAWAC and MPI in relation to animal welfare should also be
audited or overseen by another government agency or an independent body so as to provide adequate oversight.
Ultimately, the establishment of an adequately funded Independent Commissioner for Animals or an independent
committee for animal welfare would be the best approach to ensure that the codes of welfare are robust, up-to-
date and meet the requirements of the Act.

Scope: (Art & Design), 19,2020



CONCLUSION

The Act has now been in force for over 20 years, with about a decade having passed since each of the codes of
welfare for farmed animals were reviewed in full** It is critical then that the implementation of the Act through these
delegated instruments be assessed closely. A comprehensive review of the codes of welfare and regulations, as well as
the processes by which they were established by MPl and NAWAC, are an important and overdue step in ensuring
that New Zealand does have world-leading standards of animal welfare that honour what is enshrined in the Act.

Kari Schmidt is a Solicitor in the Disputes Resolution team at Gallaway Cook Allan in Dunedin. She also has a
sustained interest in research, animal welfare law, art writing and curating, zines and meditation.
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